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STATEMENT OF THE CASE

The indictment under which the plaintiff in

error, hereinafter called the defendant, was con-

victed and sentenced, charged that the defendant,

Richard Conner, murdered his wife. Pearl Conner,

May 19th, 1924, on the Camp Lewis Military Re-

servation, Pierce County, Washington, on lands
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under the exclusive jurisdiction of the United

States. The facts, from the standpoint of the

prosecution, can be summarized as follows:

On December 24th, 1911, the defendant married

Pearl Wright and for seven or eight years prior

to May, 1924, they had resided in Tacoma in the

community known as Fern Hill, where defendant

had been employed for approximately five years

as clerk and delivery man for the Coblentz Grocery

store. Pearl Conner had also been employed in

this store for nearly a year and a half prior to

January, 1924. Mrs. Conner was succeeded in

her position by Mrs. Frances McArthur with whom

the defendant had become very intimate, calling on

her two or three evenings a week and on several

different occasions they drove to neighboring cities

and registered and stayed together as man and

wife. The defendant's infidelity became known to

his wife the latter part of April, 1924, and she

thereupon instituted an action for divorce, the com-

plaint being served on the defendant May 1st, 1924.

When Mrs. Conner left the defendant she went to

live with her adjoining neighbors taking some of

her personal articles and, on the advice of her at-

torney, she also took the defendant's German Luger

pistol. When Conner discovered his wife's absence,
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he made inquiry for her at the neighbors and be-

came angry because she had taken his pistol. The

next day the defendant called at the neighbor's

house and falsely claimed that the Sheriff had

given him the right to search their residence for

his Luger. He searched the premises but failed to

fimd the gun. He did find Mrs. Conner's purse

which she had left in the house, and took from it

her key to their home. Shortly thereafter he nailed

and locked up the family residence with the re-

mark, "If I catch anybody going around that house,

or taking anything out of that house, there will be

guts strewn all over Fern Hill."

Conner continued his associations with Mrs. Mc-

Arthur, and informed her of his wife's action for

divorce. The defendant stated to Mrs. McArthur

that unless he effected a reconciliation and took his

wife back he would lose all his property to Mrs.

Conner. The defendant further advised Mrs. Mc-

Arthur that Mrs. Conner would not stay with him

long after he took her back, and gave as a reason

that she was going away with another man. A
reconciliation was effected May 9th. In a conversa-

tion with Mrs. McArthur in the store on May 19th,

the defendant stated that his wife was going out

to her folks that night.
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The evening of May 18th was spent by Mrs. Con-

ner and the defendant with their neighbors, Mr.

and Mrs. Nelson. On this evening Mrs. Conner, in

getting out of an automobile, turned and sprained

her ankle, resulting in her being confined in bed

most of the day on May 19th. Mrs. Nelson loaned

her an ankle brace and hot water bottle. Mrs.

Conner was last seen alive about 6:30 p. m., May

19th, by Mrs. Nelson who observed her leaving the

family residence for a ride with the defendant in

his automobile. At the time she was dressed in

a little pink and white striped house dress, a tan

coat and without a hat. The next day. May 20th,

the defendant returned Mrs. Nelson's hot water

bottle.

On the evening of May 22nd, the defendant

called at the farm of Thomas Wright, father of

Mrs. Conner, and inquired for Pearl. The de-

fendant then told Mr. Wright how he had taken

Pearl out for a driving lesson on the evening of

the 19th. The defendant stated that while Pearl

was driving on the Mountain highway, near the

Wright farm, she suddenly decided that she wanted

to get some clothes which she had left with her

folks and drove to the crossroads (being a road

intersection about one-half mile west of the Wright
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home and nine or ten miles distant from Conner's

residence) and at this point she insisted that she

would walk to her father's place and requested de-

fendant to call for her on the following Thursday

evening (May 22nd). Conner testified that he last

saw his wife as she left the car at the crossroads

between 7 and 8 o'clock in the evening and from

this point he drove home (nine or ten miles) arriv-

ing bewteen 9 and 9:30 p. m. The government

showed that it was after ten p. m. when the de-

fendant arrived home.

Mrs. Conner's disappearance was not reported to

the authorities by the defendant until May 26th

and then only after Mr. Wright's insistent request,

but not without a conference by the defendant with

his attorney.

Mr. Wright was not expecting a visit from his

daughter, Pearl, on the evening of May 19th nor

did she have any article of clothing at his house.

The defendant was with Mrs. McArthur on the

evening of May 22nd and on many other occasions

just after the disappearance of Mrs. Conner. Con-

ner and Mrs. McArthur had had some conversation

concerning matrimony and Mrs. McArthur began

an action for divorce from Mr. McArthur in April,
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1924. Conner always carried a German Luger

pistol in the front seat of his car prior to Mrs. Con-

ner's disappearance, but not afterwards. Search-

ing parties were formed to look for Mrs. Conner but

defendant never accompanied them.

Articles in the newspapers concerning Mrs. Con-

ner's disappearance attracted the attention of her

girlhood friend, Mrs. Holt, a resident of Ashford.

Mrs. Holt met the defendant and discussed the

matter with him. Conner encouraged Mrs. Holt to

write a letter to be remailed to Mr. Wright from

California (Tr. p. 29) purporting to come from

Pearl Conner and later mailed to Mrs. Holt samples

of his wife's handwriting (Govt. Ex. 11) to assist

her in the falsification of the letter (Govt. Ex. 16).

A few days later Conner further encouraged Mrs.

Holt to make a false affidavit (Govt. Ex. 21) to the

county authorities (Tr. p. 30) to the effect that

Mrs. Holt had seen Mrs. Conner subsequent to May

19th, the night of her automobile ride with the

defendant. When Mrs. Holt expressed some fear

about perjuring herself in the affidavit, the de-

fendant told her, "You are safe," and gave as the

reason that Pearl could never be found because

she was ''under forty feet of ground" in a caved-in

well on the Reservation. Mrs. Holt inquired of the
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defendant as to the location and the county officers

looked over the location the defendant described

but without success.

Conner was arrested on July 17th and removed

to the County Jail at Vancouver, Washington, so

that Mrs. Holt could be the first individual to in-

terview him. She was taken to Vancouver by the

Pierce County authorities on July 19th and again

discussed the case with Conner. At this meeting

she told the defendant that an organized search

was being planned for the following Monday and

in order to divert suspicion from defendant she

proposed going to the location which he had pre-

viously described and there plant certain mislead-

ing evidence (Tr. p. 32). Conner then said, ''Now

I will tell you the right place to go," and described

the location of the well. He further stated that he

had not killed Pearl but that, when they got out

of the machine, she took the gun, fired at him and

he fell to the ground and that she then turned

the gun and shot herself through the throat. He

did not bring her body in because people would

suspect him of murder.

Mrs. Holt and the officers, following the direc-

tions given by Conner, proceeded immediately to the

well on the Camp Lewis Reservation, and there.
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after toiling all night, recovered the body of Pearl

Conner on the morning of July 20th. The body was

somewhat disfigured but was positively identified

by brothers-in-law of the deceased. The clothing

and the ankle brace, worn at the time of her dis-

appearance, were also positively identified.

Approximately eighty-five feet from the well,

the officers found a clot of blood which was

analyzed by a chemist and found to be human blood.

Ten feet from the blood stains was found a German

Luger shell (Govt. Ex. 2) which was positively

identified by its markings as having been fired from

the defendant's gun (Govt. Ex. 1) recovered by the

officers from the defendant's residence.

The skull (Govt. Ex. 9) removed from the body

of the deceased, showed that death had been caused

by a gun shot wound entering at the base of the

skull, passing through the brain and making its exit

in the forehead. The point of entrance was of the

exact size of a .30 Luger bullet, the caliber of de-

fendant's gun.

Mrs. Conner at the time of her death was thirty-

four years of age and weighed approximately one

hundred seventy-five pounds. The well in which

her body was found was in a secluded and unused

portion of the Camp Lewis Military Reservation.
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Throughout her different interviews with the

defendant, Mrs. Holt was acting in conjunction

with the authorities and kept them advised concern-

ing all information which she received from him.

The defendant was subsequently indicted, tried

and convicted of murder in the first degree and

thereafter sentenced by the court to be imprisoned

at McNeil's Island for life in accordance with

the jury's verdict ''without capital punishment."

BRIEF AND ARGUMENT

The assignments of error will be considered in

the order in which they have been presented by the

defendant.

One

First Assignment, Questioning Sufficiency
OF the Indictment, Waived

The overruling of the demurrer to the indict-

ment is set forth as the first assignment of error.

This assignment has been expressly waived in the

defendant's brief and consequently will not be con-

sidered herein.
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Two

No Error in the Exclusion of the Evidence
Set Forth in the Second Assignment

The second assignment is based on the trial

court's ruling in sustaining an objection to a ques-

tion propounded by defense counsel in cross-exam-

ination of Mrs. Holt, a witness for the Govern-

ment. We quote from the record (Tr. pp. 33, 34) :

"Q. Now, Mrs. Holt, I want to ask you, by rea-

son of your familiarity and family relations with

other men, you don't know you have broken up one

or two homes in Pierce County?

"Mr. Revelle : I object to that.

"The Court: Objection sustained.

"Q. Now, Mrs. Holt, isn't it true that you started

out as a young lady, or a young girl, upon a sport-

ing life?

"A. Positively no."

It will first be observed that no exception was

noted to the ruling of the court, and, for this reason,

under the decisions of this court, should not be

considered in the appellate tribunal.

Bilboa V. U. 5., 287 Fed. 125.

Deupree v. U. S., 2 F. (2nd) 44.
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See also:

Rohilio V. U. S., 291 Fed. 975, and cases

cited.

Secondly, the evidence was wholly immaterial

and foreign to the issue in the case. The situation

is not unlike that which developed in the case of

La Beau v. The People, 34 N. Y. 223. There the

defendant was charged with administering a dead-

ly poison to one Julius Denny with intent to kill.

Mrs. Denny, with whom the defendant had been

intimate, was the principal witness for the prosecu-

tion. In cross-examination she was asked: 1st.

Whether she was in the habit of having sexual con-

nection with other men than her husband, before

she had it with La Beau. 2nd. Whether it was not

her constant habit of having it with four men

(naming them) for the past four years. On ob-

jection of the District Attorney, the court excluded

the questions. The court of appeals, in affirming

the Supreme Court, held:

"There is no pretense that the inquiries were
material or relevant to the issue, but on the con-

trary, were wholly immaterial and foreign to it.

Their exclusion, therefore, was no infringement of

a legal right of the prisoner. He could not com-
plain that an objection was sustained to an offer

of evidence wholly irrelevant to the issue being
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tried. * * * The extent of the cross-examination of

a witness upon matters immaterial to the issue is

in the discretion of the judge before whom the trial

is conducted."

In this same connection we would like to direct

the court's attention to the case of Stayton v. State,

(Tex.) 22 S. W. 38, where one Julia Stayton was

tried and convicted for larceny. The defendant

proposed to prove by Lena Townsend that she (the

witness) had no legitimate occupation, was a com-

mon prostitute, and made her living in that way.

On exception by the state, this testimony was ex-

cluded. The Court of Criminal Appeals of Texas

said

:

"Its relevancy is not apparent, and the bill of

exceptions fails to state the object or purpose sought

to be attained by its introduction. It could not be

used solely for the purpose of disgracing the witness

in the eyes of the jury. It was not impeaching tes-

timony."

Finally, the government in rebuttal withdrew its

objection to this class of testimony by offering

evidence not only of Mrs. Holt's good reputation

for truth and veracity but also as to her morality

and chastity. (Tr. p. 35.) The trial court there-

upon extended to the defendant the opportunity to

contradict this testimony but no witnesses were

called by the defendant.
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Three

No Error in the Exclusion of the Evidence
Set Forth in the Third Assignment

The defendant called as a witness one Mary

Evans who had known Mrs. Holt as a child, but,

on account of having been away, knew nothing of

her the last few years. (Tr. p. 39.) She was in-

terrogated on her direct examination by the de-

fendant's counsel concerning Mrs. Holt as follows

(Tr. pp. 40, 41) :

''Q. Well ,now, as to chastity, what has it been,
good or bad?

"Mr. Revelle: I don't believe that is permitted
under the law; you can ask for the general repu-

tation.

"Q. As to chastity and morality?

"The Court : Objection sustained to that ques-

tion. (Argument.) * * * *

Mr. Coiner: We will take an exception to the

Court's ruling.

"The Court : Exception allowed.

"Q. Mrs. Evans, do you know what her general

reputation was in that community?

"A. Yes, sir.

"Q. For prostitution, or the reverse?
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''A. Yes.

''Q. Was it good or bad—do you know what it

was?

'^A. Well, it was bad."

It has been held that evidence of a female's bad

reputation for virtue and chastity is not proper

to impeach her general character for truth and

veracity. Kidwell v. State, 63 Ind. 384. And a

question on cross examination attacking the char-

acter of the witness for chastity for the purpose of

discrediting her is properly excluded. Kennington

V. Catoe, 47 S. E. 719, 68 S. C. 470. Nor can a

witness' want of chastity be inquired into for the

sole purpose of affecting his or her credibility as

a witness. Baker v. State, 40 So. 673, 51 Fla. 1;

State V. Baudoin, 40 So. 239, 115 La. 837; Wood-

ward V. State, 58 S. W. 135, 42 Tex. Cr. R. 188;

U. S. V. Van Sickle, 28 Fed. Cases, p. 361, No.

16,609; U, S. v. Dickinson, 25 Fed Cases, p. 850,

No. 14,958.

While there is some conflict in the authorities,

the general rule is quoted in 40 Cyc. 2605:

"A female witness cannot be impeached by an

attack upon her character for chastity, or even by

showing that she is a common prostitute." (Citing

cases.)
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The Supreme Court in Teese v. Huntingdon, 64

U. S. 2, 16 L. Ed. 479, in passing on the propriety

of the question, ''What is the reputation of the wit-

ness for moral character?" held that it was properly

excluded by the trial court.

In Swint V. State, 45 So. 901 (Ala.), the de-

fendant appealed from a conviction of assault with

intent to ravish a female. Among the errors urged

was the ruling of the court sustaining an objection

to the following question asked by the defendant to

one of his own witnesses: ''Do you know the gen-

eral character of Lueva Hill for chastity in the com-

munity in which she lives?" The court, in its

opinion, said:

"Said Lueva had been examined and gave evi-

dence which, if believed, would tend to convict the

defendant. The evident object of the evidence, if

allowed, was to impeach the credibility of this wit-

ness. In Rhea v. State, 100 Ala. 122, 14 So. 853,

it was said : 'Under our rule, bad general character

as a generic proposition, may be given evidence to

impeach a witness. It is not confined to character

for truth and veracity (citing cases.)' But the

fact that a woman is a prostitute, while it is one

of the constituents that make up her general char-

acter, cannot be singled out and made a special

ground for impeaching her character for veracity.

B. U. R. Co. V. Hale, 90 Ala. 8, 8 So. 142; Mc-'

Inerny v. Irvin, 90 Ala. 275, 7 So. 841. In the
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latter case it was held that in impeaching the credi-

bility of a witness, the witness cannot be im-

peached by evidence of her bad character for chas-

tity and virtue. The court did not commit error

in sustaining the objection to the question."

In view of the rebuttal evidence offered by the

Government concerning the good reputation of

Mrs. Holt for truth and veracity as well as for

morality and chastity and the subsequent oppor-

tunity extended by the court to the defendant to

submit contradictory evidence, we fail to perceive

where the defendant has been prejudiced in this

ruling. The Supreme Court in Thiede v. Utah

Territory, 159 U. S. 510, 519, said:

"We may remark in regard to other alleged

errors in the introduction of testimony, that the

order in which testimony shall be admitted is

largely within the discretion of the trial court;

that when the court rules correctly that certain

matters are not proper subjects of cross-examina-

tion, and at the same time notifies the defendant

that he can recall the witness and examine him
fully in reference to those matters, and the de-

fendant fails to recall the witness or introduce his

testimony thereon, it is difficult to see any ground

of complaint; and further, that the credibility of a

witness cannot be impeached by asking her whether

she has not had some difficulty with her hus-

band."
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Four

No Error Committed in Admitting Evidence
Set Forth in the Fourth Assignment.

The defendant in his cross examination testified

that he had known Mrs. McArthur for about a year

and a half. During the three months just precedr

ing Mrs. Conner's disappearance, the defendant ad-

mitted he was out once or twice a week with Mrs.

McArthur. Admitted staying with Mrs. McArthur

in the Whitehouse Hotel in Olympia and on one

occasion in Seattle; also admitted having sexual

relations with Mrs. McArthur in Tacoma. On

cross examination he was asked (Tr. p. 46)

:

"Q. How many other women have you in the last

two years made love to and tried to pet them and
be out with them?

(Objected to. Objection overruled.)

''Mr. Gordon : That part of the question 'making
love to' is objectionable.

"The Court: Objection overruled.

(Exception allowed.)"

"A. One that I can recall now."

This was preliminary in laying the basis for an

impeaching question. The defendant, during the

pendency of Mrs. Conner's divorce action, had exe-
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cuted an affidavit (Govt's Ex. 38) in which he

swore

:

"That he (defendant) had never associated with

any other woman or women, never entertained any
woman or women in their home or elsewhere, and

has since his marriage never been interested in any
other woman except his wife."

The question was also competent to show lack

of love and affection on the part of the defendant

for his lawful spouse. The rule is stated in 30

C. J., "Homicide," p. 185, as follows:

"Where the victim of the crime is the spouse

of the accused, evidence tending to show want of

affection upon the part of the accused or infatua-

tion with another, is admissible on the question of

motive. So also improper relations of accused sur-

vivor with persons of the opposite sex may be

shown." (Citing many cases.)

In Spicer v. State, 188 Ala. 9, 65 So. 972, the

court said

:

"The illicit association and relation of the hus-

band with other women, or even the desire of such

relation, may be proven by the state on such trials,

if it appears that the wife stood in the way of his

gratifying that lust."

See also People v. Smith (Cal. A.) 203 Pac. 816,

821.
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"No rule is more firmly established than that
upon the trial for murder of husband or wife, evi-

dence tending to show illicit relations of the ac-

cused with another is admissible to show lack of

love and affection for the defendant's lawful
spouse."

The reason of the rule is that the evidence of

this character tends to repel the presumption of

love and effection that arises out of the marital

relation, and to establish a motive for the desire

to get rid of one who under normal conditions

would be the natural object of kindness and protec-

tion. People V. Montgomery, 176 N. Y. 219, 68 N.

E. 258.

The evidence on the part of the prosecution was

entirely circumstantial and any evidence tending to

show motive was relevant. Improper intimacy or

illicit or incentuous connection may always be

proved to show a motive, when the defendant is

charged with the homicide of a person whose exist-

ence was an obstacle to the complete gratification

of his wrongful desires. (Underbill Crim. Ev. 3

Ed. Section 503.) The defendant having taken the

stand in his own behalf cannot complain if con-

siderable latitude was allowed on his cross exami-

nation. (Underbill Crim. Ev. 3 Ed. Section 114.)
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In Porter v. State, 91 N. E. 340, certain state-

ments made by the defendant to witnesses Jessup

and Brown concerning his relations with women

other than his wife were admitted in evidence.

The court, in its opinion, said:

"It is argued that the evidence given by the

witnesses Jessup and Brown in regard to what ap-

pellant said in their presence could serve only to

convey to the jurors and impress upon their minds
that appellant was a lustful, licentious and de-

praved man, and that the evidence greatly degraded

him in the eyes of the jurors and created a preju-

dice against him. It must be remembered, how-
ever, that the evidence upon which the state relies

for conviction is wholly circumstantial, and while

it was not indispensable, in order to convict appel-

lant of the crime charged, to prove that he had a

particular motive for taking the life of his wife,

nevertheless, if the state by evidence could estab-

lish such a motive, it certainly would be a circum-

stance to be considered by the jury in connection

with all the other evidence, to determine the guilt

of the accused."

Five

No Error in the Admission of the Evidence of

Col. Skinner.

The government, in its case in chief, called as a

witness Luke S. May, an expert in the identification

of physical evidence. Mr. May, by means of micro-
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photographs, showed certain imperfections in the

breech block of the defendant's gun. Photographic

enlargements of the shell, found near the well in

which Mrs. Conner's body was found (Govt. Ex. 2)

contained these same peculiar markings, thus en-

abling the witness to identify the shell as having

been fired from the defendant's gun.

With reference to the skull of the deceased

(Govt. Ex. 9) the witness testified that the wound

was made by a bullet from a gun having a velocity

in excess of one thousand feet per second and that

the velocity of a German Luger was between eleven

and twelve hundred feet per second. Mr. May also

testified that he had measured the wound in the

skull and found it to coincide exactly in size with

a bullet which he had fired from the defendant's

gun.

In cross examination Mr. May was asked many

questions pertaining to the different types of bul-

lets, such as full metal patch, hollow points and soft

nose or metal patch bullets, and admitted that Gov-

ernment's exhibit number 2 might have contained

any one of these three types of bullets.

The government then brought out in redirect

examination that the wound in government's ex-
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hibit number 9 was caused by a full metal case or

steel jacketed bullet.

The defendant produced as a witness one Claude

W. DuBois, who testified concerning many types of

bullets. He expressed the opinion that the wound

in government's exhibit 9 could have been caused

by a 32 Smith & Wesson, 32 Winchester or 32 Colt

automatic and further testified that a soft bullet

would come nearer making the hole than a metal

jacketed bullet. (Tr. p. 43.) On cross examination

he admitted that he did not profess to be an expert

on bullet wounds in the human skull. The defend-

ant also called one Fernando Stidham who testified

substantially the same as DuBois.

In order to rebut the testimony of DuBois and

Stidham, the government called Col. Skinner, whose

qualifications as an expert could not be questioned.

He testified without hesitation that the wound in

Government's exhibit 9 was made by a steel jack-

eted bullet. In overruling the objection to his testi-

mony the court said: (Tr. pp. 50, 51.)

''As I recall the prosecution's evidence, it was

limited regarding the identity of the gun from

which the cartridge was fired ; they did not go into

the difference between the wounds inflicted by a

steel-jacketed bullet and a lead bullet; so I will

overrule the objection."
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The government then recalled Mr. May as a wit-

ness and examined him at some length concerning

each of the bullets introduced by the defense and

whether or not it could have inflicted the wound

appearing in Government's Exhibit 9. (Tr. pp.

51-57.) According to Mr. May the only one of

these bullets which could have inflicted such a

wound was defendant's exhibit A-4, a 765 milli-

meter Luger full metal patch (also known as a

steel jacketed bullet) which was the same type of

bullet referred to by Col Skinner. No objection

was made to this rebuttal testimony of Mr. May.

The rule is thus stated in 16 Corpus Juris, '^Crim-

inal Law," p. 868, citing many cases:

'The admission of rebuttal testimony rests

largely within the discretion of the trial court,

and this includes the determination of whether

certain testimnoy is proper rebuttal testimony.

The allowance of evidence in rebuttal after the

case is closed is in the discretion of the court, and

there is no legal prejudice to defendant, if he is

allowed an opportunity to cross-examine and to

m.eet the evidence."

In McGrew v. U. S., 281 Fed. 809, this court,

in an opinion written by Judge Bean, held

:

"After both parties had rested the defendants

moved for a directed verdict in their favor, on the

ground that the liquor in question had not been in-
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troduced in evidence. The court thereupon per-

mitted the government to reopen the case for ad-

ditional testimony. This was a matter clearly

within the discretion of the trial court and its rul-

ing is not reversible error."

We wish to refer to the case of Goldsby v. U. S.,

160 U. S. 70, 40 L. Ed. 343, where the Supreme

Court said:

'The government called a witness in rebuttal,

who was examined as to the presence of the de-

fendant at a particular place, at a particular time,

to rebut testimony which had been offered by the

defendant to prove the alibi upon which he relied.

This testimony was objected to on the ground that

the proof was not proper rebuttal. The court ruled

that it was and allowed the witness to testify. It

was obviously rebuttal testimony, however, if it

should have been more properly introduced at the

opening, it was purely within the sound judicial

discretion of the trial court to allow it, which dis-

cretion, in the absence of gross abuse, is not re-

viewable here. Wood v. United States, 16 Pet. 342,

361; Johnston v. Jones, 1 Black, 209, 227; Com-
monwealth V. Moulton, 4 Gray, 39; Commonwealth
V. Dam, 107 Mass. 210; Commonwealth v. Meaney,

151 Mass. 55; Gaines v. Commonwealth, 50 Penn.

St. 319; Leighton v. People, 88 N. Y. 117; People

V. Wilson, 55 Mich. 506, 515; Webb v. State, 29

Ohio St. 351; Wharton's Criminal Pleading and

Practice, Section 566; 1 Thompson on Trials, Sec-

tion 346, and authorities there cited."
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The Supreme Court of Washington has also con-

sidered this matter in the cases of State v. Cope-

land, 66 Wash. 243, and State v. Klein, 19 Wash.

368. In the Copeland case, supra, they held:

*'It is next contended that the trial court erred

in admitting certain testimony offered by the prose-

cuting attorney in rebuttal. The argument seems

to be that it was erroneously admitted because it

should have been offered in chief. An examination

of this testimony shows that it went but little, if

any, beyond being in direct contradiction of the

testimony offered in appellant's behalf upon which
his theory of self-defense was rested. This testi-

mony was admissible in so far as it contradicted

that testimony; and so far as it went beyond that

it was at most only cumulative of the state's evi-

dence in chief. This would, in any event, present

only a question of the trial court's discretion, which
was clearly not abused."

Six

No Error in Denying Motion for a New Trial.

The defendant has not urged this last assignment

in his brief. The rule is well settled that the grant-

ing or refusal of a motion for a new trial is gener-

ally discretionary with the trial judge in the federal

courts, and his action is not reviewable.

Lueders v. U. S., 210 Fed. 419.
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Ryan et al v. U. S., 283 Fed. 975.

Montague v. U. S., 294 Fed. 277 (9 Cir.)

CONCLUSION.

It is respectfully sumbitted that the defendant

was given a fair and impartial hearing. The

record discloses no prejudicial error to the de-

fendant or abuse of discretion on the part of the

trial court which requires correction. The judg-

ment should be affirmed.

THOS. P. REVELLE,

United States Attorney,

W. W. MOUNT,
Assistant United States Attorney.

Attorneys for Defendant in Error.


